K, 836)(*)303806)0 PO B apm—

AN (o6 5ora0ls o Oal

N 006 m39mmmbmgo ofof” e
ok The European Union for Georgia

DISCIPLINARY PROCEEDINGS IN THE

PENITENTIARY SYSTEM
DESK RESEARCH
\%:
4 ‘,




9303033060 ’#* s

bogommggmmbogols o= o
The European Union for Georgia

Disciplinary Proceedings in the Penitentiary System

Desk Research

60603gdoMg LOFOZNEM 33tM930 dMOBBddEO MMROboBOE0a 0603000030 dMBY3MOEO F3RJOOL
6 9000moho3oobomgol’  (03hmMmo: dododm Ighm9zgmon). 33930 RodhoMmEe  g3tm3zogzdomols
Q06060 FboMHEOZIM0m, ,,30b0L LOgMMOITMGMOLM MgRM®InL LodbMmgm 3o330L00L MAOLOL
36 M99dhob — ,LOLFIMOMLGYMYOOLO O 3MMO300L MHYRMMIJO0L bgedgbymdo o dMbodhMm®nbzn
Lodmdomogdm LodmgoEmydol RommPMMInm* qoMgamygodo. EMINAgbdhol Toboo®mldg LMYYMmoE
3ob7bolidggogmoo 03hM®Mo O H9Juhdo goEAMEYTYMmMo IMLOBIMYDJd0 dOEIMM 30MOMYdddo oM
dg0dmgdo Roomzgommb Embm®mab, ,,30bol Loghmodmmobm M9RM®AnL* o6 dolo doMmhbom®o
™Mm®aob08Bo;309008 3MBoEnol godmadbohggmmoc.

The publication has been produced by Rehabilitation Initiative of Vulnerable Groups (Author: Bakar
Metreveli) within the framework of the EU funded project “Monitoring Government’s Commitments
and Promoting Penal Reforms through the Engagement of CSOs” which is implemented by Penal
Reform International South Caucasus Regional Office. The contents of this document is the sole
responsibility of the Author and can in no circumstances be regarded as reflecting the position of
either the donor or Penal Reform International, or its partner organisations.

2018



Introduction

The behaviour of the accused and convicted persons, as well as of free citizens, is significantly defined by
the various rules and norms existing in their environment. The key characteristic of the process of being an
accused or convicted person deprived of liberty is the life of the accused/convicted person in different living
conditions, which is way more strictly regulated and standardized in detail, where any deviation from the es-
tablished rules or misconduct leads to completely different liabilities, from the usual living conditions outside of
the establishment, and disciplinary/administrative penalties. Therefore, the discipline of the accused/convicted
persons and the disciplinary proceedings in the reality of penitentiary establishments are very important and
are directly related to the purpose of punishment, re-socialization, restoration of justice and prevention of
crime.

Main Findings

In the years of 2014-2017, number of changes have been made on a normative level regarding the disciplin-
ary proceedings, which share the spirit of international standards for the protection of prisoners’ rights, but
there are few changes aimed at further restrictions of these rights. Information, evaluations, proposals and
recommendations published by the Public Defender in relation to practical implementation/establishment of
standards set by international and national legislation is important, as it suggests that there are number of nec-
essary measures (including legislative measures) that definitely need to be pursued in the penitentiary system.

- It has been revealed that persons authorized to make decisions have wide discretion, which may provide
opportunities for their arbitrariness and a high risk of misconduct and, among other things, hinder the pos-
sibility to form unified practice/standards. A specific disciplinary measure for a specific disciplinary violation
is not determined. Also, there is no full list of actions considered as disciplinary violations (there is room
left to determine which action is a violation) or disciplinary incentives. The Ministry of Corrections (now the
Special Penitentiary Service within the Ministry of Justice of Georgia) believes that already existing rules
and norms are sufficient and deems it unnecessary to develop any guidelines."

- At the legislative and sub-legislative level, the rules and procedures of disciplinary proceedings have not
been improved and the standards have not been raised. Including in regards to the fact determination,
obtaining the evidence and the guaranteed protection of prisoners’ rights.

- The Ministry and the penitentiary system do not produce statistical data about repeated disciplinary vio-
lations for such persons who are placed in a solitary confinement.? Consequently, it lacks the possibility
to have a wider approach to the problem, evaluate the effects of the use of the measure, prevent future
violations and deliberately fulfil the guidelines of international standards and various authoritative human
rights organizations; for example, in regards to using solitary confinement only in exceptional cases and
as a last resort.

- The systemic regulatory rules regarding disciplinary incentives have not improved through the reporting
years, the principles of application have not been established and the consistent practice has not been
achieved. The Ministry of Justice believes that systemic improvement of disciplinary incentives is dem-
onstrated in offering various activities to convicts envisaged within the framework of individual sentence
planning and the usage of incentives to engage them in these activities. The above-mentioned situation
shows that the Ministry does not consider this to be a problematic issue and/or has a wrongful approach
and does not give due consideration, which may lead to (further) diminishment of the disciplinary incentive
mechanism and/or increase the use of improper/unlawful practices.

- There are certain changes in the use of disciplinary measures and incentives in practice. The cases of
using disciplinary measures have increased from 1846 to 3644 annually from 2014 to 2017 inclusive. In
case of disciplinary incentives, the increase is only from 1560 to 1643. Maximum amounts are shown in
2016 — 4806 cases of disciplinary sanctions, and in 2014 — 2305 cases of disciplinary incentives.

- The practice of disciplinary/administrative detention is absolutely non-uniform. According to official statis-
tics, there are 9 such cases recorded, and according to the official information requested for this study,
there are 13 such cases. These numbers indicate the rare use of this mechanism and its inefficiency, since
8 out of these detentions were carried out towards only 2 convicts. Each of them was sentenced 4 times
to the disciplinary/administrative detention in 2015 (establishment Ne7).?

- The dynamics of the use of solitary confinement are positive, since there is clear reduction from 1151
cases in 2014 to 381 cases in 2017.

A letter of the Ministry of Corrections of Georgia - N MOC 5 18 00758472, para 2.
Ibid, para 6.
Ibid, para 7.
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The Public Defender’s proposals and recommendations are often not fulfilled. In parallel to small positive
changes, the problematic issues increase and the unfulfilled recommendations and proposals pile up for
years. Among them, the full prohibition of family visits to persons subjected to disciplinary measures, the
use of solitary confinement against prisoners with mental health problems, legal proceedings in the way
of oral hearings, etc. There are cases of practical and legislative changes that are against the guidelines,
recommendations and proposals.

Among important legislative changes there are some that directly reflect international norms recognized in
the country and improve national standards; such changes are: setting maximum limits on the number of
sanctions used; prohibiting the simultaneous use of different measures, which restrict the contact with the
outside world; determining the right to a lawyer to be exercised even in case when there is no oral hear-
ing; decreasing the maximum term for solitary confinement; decreasing the general term for disciplinary
detention (except for special risk establishment); exempting women living with children under the age of 3
at women'’s special establishment, as well as the convicts over 65 years, from being subjected to disciplin-
ary detention.

Among important legislative changes there are some that are aimed at reducing the standards of pro-
tection of the accused/convicted persons. Such changes are: removing the right to request oral hearing
for reviewing the transfer of a person charged with committing disciplinary violation to a solitary cell or a
cell type dwelling; giving sufficient time and resources to prepare the defence of a person charged with
committing disciplinary violation and the right to call for a witness only in case of oral hearing; giving the
decision-making authority, regarding disciplinary proceedings to be carried out through oral hearing or
without oral hearing, only to the director (or person authorized by him/her); adding new sanctions, such as
restriction to sell the item (inventory) made through individual work, restriction of the right to use personal
TV or radio, prohibition of the right to watch TV programmes or listen to radio transmissions to the convicts
under the disciplinary detention, restriction of the right to participate in the education process for those
subjected to solitary confinement; for a special risk establishment, increasing the annual overall term of
disciplinary detention from 90 days to 150 days.

Recommendations

To use disciplinary measures only in exceptional cases and as a last resort;
To conduct disciplinary proceedings only through oral hearings;

To take effective measures in order to establish unified practice regarding the disciplinary measures and
incentives in the penitentiary system. This includes the adoption/approval of guidelines and instructions
and proper training of the staff;

To improve disciplinary proceedings with regard to the fact determination, to raise standards in terms of
obtaining evidence and protecting the prisoners’ rights, to adopt relevant norms and regulations and prop-
erly train the staff;

Production of statistics on different issues, including on repeated disciplinary violations, in order to analyse
the data, make relevant conclusions and take appropriate measures;

To elaborate and implement a unified policy towards disciplinary detention or to abolish such measure
altogether;

To make records about the exercise of the rights by the persons subjected to solitary confinement;

To thoroughly study and analyse proposals and recommendations made by the Public Defender of Geor-
gia, relevant NGOs and international organizations, and to implement relevant measures.






